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IPOBHJAE ITPABHE JIMU4UHOCTH 


Castcemax: WpeqMet paga jecte MHCTHTYT MpoOujawa MpaBHe JM4HOCTH — 
aHasIM3a HOPMaTHBHUX OKBMpa Kao HM CJlyyajeBa 3 CyCKe IIpakce Ko, IpuMeHe 
oBor HHcTUTyTa. IIpBeHcTBeHH HJb OBOr pajla jecTe OsMKe yHO3HaBalbe Ca MHCTH- 
TYTOM IIpoOvjaHa WpaBHe JIM4HOCTH, KaO OHTHHM H3Y3CTKOM Of Hayeyla orpa- 
HHYeHe OATOBOPHOCTH KOA NOjeqMHUX NpaBHHx PopMu UpHBpewHUHX ApylWitaBa vu 
Iipenlo3HaBakbe BeIMKOL 3Hayaja KOjH JOU yBeK Huje y MOTMyHOCTH HcKopuutheH y 
Tipakcu. 3akbyy4ak H3BeeH MpHIMKOM HcTpaxuBalba jecTe Ja je HEOMXOAHO Mpeln- 
3HHje MU jacHuje MO3HTHBHOIpaBHO ypehere oBor WpaBHOr HHCTHTyTa, Kako Ou ce 
yjeqHauwia cy4cKa lipakca a MOBepHOUMMa OslaKWlasia IpHMeHa HM WOKa3HBakbe Tipa- 
Ba KpO3 MHCTHTYT MpoOnjawa NpaBHe JIM4HOCTH. Y3 MpenH3sHHje ypeherwe 3aKoH- 
CKHX Ofpeyadba HM MO3HTHBHE IpHMepe cyAcKe pakce, MOoBepHouu Ou Ons Oxpao- 
peHH Ja 3HaTHO Yemhe KopucTe OBaj MHcTUTyT. MeTogu KojH cy Kopuuthenn y party 
cy: JOrMaTCKH MeTO, HOPMaTHBHH MeTO, KOMMapaTHBHH MeTOA Kao MW aKCHOJIOUI- 
KM MCTOL, TeTabHuje OOjalllHeHH y HacTaBKy paya. 


Keyyne pexu: mpo0ujawe mpaBhe JIM4HOCTH, OATOBOpHOCT, 310ynoTpeba, 
IIPHBpeAHO APYWITBO, MOBepHoun 


YBo 


IIpeaqmet opor pajla jecte HHCTHTYT MpoOujama UpaBHe JM4YHOCTH — Teopyy- 
CKO II1paBHH Kao HW MO3HTHBHO MpaBHH yrao carieqaBarbha. Pay je 3acHOBaH Ha OMUI- 
TO] H Moa3HO] XHMOTe3H a MHCTHTYT MpoOujatwa MpaBHe JIMMHOCTH, HaKO yBeyeH 
jou mpe Bute OX cTO roqMHa Ha CHTJIeCKOM H aMePH4KOM TJIly H yCTaHOBJBeH y 
CPpIICKOM 3aKOHOAaBCTBY pe BHINe O TpHAeceT TOAMHA, HNaK HUje 3ax%KHBEO y CyA- 
CKO] IIpakcu y IyHOM OOuMYy, Te Ce BPJIO peTKO KOPHCTH, 4aK H Kaj, HMa BHLIe OCHO- 
Ba 3a Kopuuhere UCTOT. 

Y Toj HaMepu je, a Kako Ou ce OoJbe pa3yMeO OBAaj MHCTHTYT, HEOMXOZHO a 
ce Ha CaMOM Il0y¥eTKy payja, HalpaBu pa3iMKa u3Mehy npaBHux dopmMu ApyuITBa, 
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Koje mpeqBuha Baxehu 3aKoH 0 IpHBpexHUM ApylITBuMa, Kao H Ja ce KopHiherwem 
pa3IM4HTHX MeTOAa, IpHkaxke UcTOpHjaT yBolhera HHCTHTyTa y MO3HTHBHO 3aKO- 
HOJaBCTBO Kao H y 3AKOHOAaBCTBA JIPYrHXx 3eMaJba. 3aTMM, a ce OOpayan caM 3Ha4aj 
yBoheHa MHCTHTyTa y Hallie 3aKOHOaBCTBO HM OOjacHe ofpenOe Baxeher 3aKoHa 
KOJjHM je peryucaH oBaj uHCTHTyT. Ha kpajy, H He Make BaxKHO, OUTAH CerMeHT 
pada, ycMepeH je H Ka CyCKOj lIpakcu, c OO3HpoM Ha To Ja je OBaj HHCTHTYT H TIpo- 
TYKT IIpBeHCTBeHO CyJ{CKe IIpakce, Koja je yTHUasla Ha aJbH pa3Bo] OBOr MHCTHTYTAa, 
yTpJla IyT 4 oOmMKOBasIa papal Kopuutherma u OoJber pa3syMeBatba UCTOT. 

Cpe HaBeyeHo, yKa3yje Ha IIpexy noTpeOy yemher kopuuthera u 3actynsbe- 
HOCTH OBOr HHCTHTyTa y Mpakcn. IIppenctBeno, yemtha ynotpeOa oBor HHCTHTYyTa 
Malia OM IIpeBeHTHBHH KapakTep, c OO3HpoOM Ha To Ja Ou Tua, Koja Ou 3N0yNOT- 
peOnsa cBoja opjawherma y HeqO3BOJbeHe cCBpxe, HMasla TojaM O TocileqMuWama Hu 
CaHKUMjamMa 3a HHXOBe HeO3BOJbeHe pasibe. CaMuM THM, CJIyyajeB 310ymoTpebe 
ou Ons pehu y mpaxcu. Hanae, Beha 3acTyMJbeHOCT OBOr HHCTHTYyTa, Jaa Ou 
JOIIpHHOC HU OoJbeM pa3yMeBalby OJ CTpaHe NOBepHalla, KOjH 3a caya, yculey Heyje- 
WHadeHe Tipakce HM HEAOBOJbHO ypeheHux 3aKOHCKHX Opeyaba, BPJIO peTKO KOpHcTe 
MoryhHocT cyJ{cKe 3alTHTe HHXOBHX pasa. Jlake, yciieliHa 3alITHTa MpaBa 110- 
BepHlalla Kpo3 OBaj MHCTHTYT Kao H jacHa Wpollesypa 3alllTuTe, MpeszcTaBsbasa On y 
TipaBoM CMMCJIy OfOpaMOeHH MexaHH3aM 3a pa3zIHYHMTe MocTylKe 310ynoTpebe. Ha 
OBaj Ha4HH, WozMryia OM ce CBeCT O jacHoj MoryhHocTH cyJcKe 3allITHTe He camo 
qlaHoBa JpyliTBa Koja OH Moria Wa Bpue oApehene 3no0ynoTpebe, Beh u omrehe- 
HX ToBepunaua. Takohe, 1 cyqoBu u Moctymajyhe cyguje, Ou kpo3 yemthy npume- 
HY OBOF MHCTHTYTa yjeqHayMu Wpakcy, YHMe On AOMPHHeIM U MpaBHO] CHrypHoc- 
TH CBHX yY4eCHHKa. 

OcHoBHH cmMucao yBolhera oBor TpaBHOr MHCTHTyTa jecTe 3alITHTa TOBepH- 
lalla, CyIIpocTaBJbakbe HU ClipeyaBakbe IpeBapHux pau Kao HM JIMYHa OJTOBOPHOCT 
qlaHoOBa, aKWMOHapa HW KOMaHMTapa 3a WITeTy IpHynHeHy MOBepHOLMMa y 3aKo- 
HOM TayHO TIpezBuheHuM cylyyajeBuMa, Te CMaTpaMo ya he ynotpeOa oBor HHCTH- 
TyTa TeK JOOUTH Ha 3Hayajy y OyzyhuoctTu. 

Metogu Koj cy kopumhenu y pay cy: 

1. Joemamcku memoo — kao Tloa3HH MeTOA pay yTBphuBatba 3Hayerma pas- 
HHX HOPMH Koji Ce OFHOCe Ha MHCTHTYT UpoOujatba paBHe JIMAHOCTH Kao H 
caryleqaBarba IIpaBa H OOaBe3a Koja ce yTBphyje Kpo3 npaBHe Hope. Kako ca- 
TleqaBakbe 1paBHHXx HOPMH — OHAK6UX KaK6e Cy, HUje JOBOJbHO Kopuuthenn cy 
MW Apyru Metogu (Pagosuh, 2017, 17); 

2. Hopmamuenu memoo — pau yTBphuBatba cactaBa M OAHOCAa Moje qMHUX HOp- 
MH H (PYHKUMOHHCarba WesOBUTOr WpaBHOor CHCTeMa Kao LWesIMHHe; 

3. Hcmopujcxu memoo — pau UcTpaxxkuBakba Topeka, pa3sBoja HU IpoOMeHa HH- 
CTHTYTa mpoOujaka lpaBHe JIM4HOCTH; 

4. Komnapamuenu memoo — kako OBaj MHCTUTYT MOCTOJH HY 3AKOHOaBCTBY 
UPYTux 3eMaJba, OJ] H3y3eTHe je BaXKHOCTH Ja KopucTehu oBaj MeTO ymo3sHaMo 
ocoOeHOCTH OBOr HHCTHTYTa y APyTHM 3eMJbaMa a CaMMM THM HW ZocTuruyha 
Haller 3aKOHOJaBCTBa Kao M CBEHTYyaJIHO IIpey3HMakbe Moje qHHuXx oppeyaba, 
Kako 6H Ce OBaj HHCTHTYT LITO JeTabHuje perysIHcao H Wao MO3HTHBHE edeKTe 
y lpakcn; 
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5. AKcuoowkU Memoo — pajIM OlleHe aKTYeJIHOF CTakba, IIpUKa3HBakba KaKBO OU 
lipapo TpeOaso0 OuTU Kao UH Mpezora oAroBapajyhe mpomexe. 


II[puHBpesqHO ApywITBO H IipaBHe opMe ApyuiTBa 


IIpuspeqHo ApyuITBO je MpaBHoO JIMUe KOje OOaBsba WelaTHOCT y WHIby cTH- 
yaa WoouTn. (311 2019, un. 2) Tpema npaBuoj dopmu ApywitBo Moxe OuTH: op- 
Ta4KO JpyLITBO, KOMAaHAMTHO UpylITBO, ApyWITBO ca orpaHHyeHoM of”ToBopHouthy 
MW akuMoHapcKo ApyuitTBo. (SIT 2019, un. 8) 3aKoHom o mpHBpeqHHM ZpyliTBumMa 
ypehyje ce, u3mMehy octasor, H NooxKaj UpHBpeqHUX ZpylitaBa Mu Apyrux oOsMKa 
OpraHH30Bakba, a HapOdHTO HHXOBO OCHHBalbe, yIIpaBJbake, cTaTycHe IIpoMenHe, 
IipoMeHe TIpaBHe PopMe, MpectaHak Kao HM WpaBHH Mosox*Kaj UpeayseTHuka. Hexa- 
Talla mWoxena mpeyqpulhena 3aKoHom o mpegxy3ehuma mpeszBuhana je mofemy Ha 
UPyWTBa JIMWa HW ApPyUITBa KalIMTasIa KOjy MOX%KeMO MH aHac IIpHMeHHTH Ha TpaBHe 
(bopMe mpegzBuhene BaxkehuM 3aKOHOM 0 TIpHBpexHHM ApyuITBuMa. Tako MoxKeMO 
pehu fa Koy ApyliTBa KanMtTaya akieHaT Huje Ha JIM4HUM Be3aMa 4laHoOBa, Te ce 
TaKO YJesIM Wake mpeHoce, OK cyOjeKTHBHM esIeMeHTH KOZ WojeqMHOr 4iaHa He 
OBOE TO IpecTaHka ApylWiTBa. 


JIpywiTBo ca orpaHw4eHoM ofroBopHouhy je ,,apyuITBo y KoMe jeqaH WIM 
BHUIe YWIaHOBa JIPyLITBa HMajy yelle y OCHOBHOM KaliMTaJly WpylITBa, C THM Ja 
YWIaHOBH JpylITBa He OAToBapajy 3a OOaBe3e ApylITBa OCHM y CJLy4ajeBuMa Tiper- 
BHheHUM 4WIaHOM 18. opor 3aKoHa” (3ITJ] 2019, an. 139). AktjwoHapcKo JpyllITBO je 
, APYUITBO 4MjH je OCHOBHH KalIvTall MOZeJbeH Ha aKUHje Koje UMa jeqaH WIM BUTE 
akUMOHapa Koj He OZToBapajy 3a OOaBe3e APYLITBa, OCMM y cily4ajy 43 uaa 18. 
opor 3akonHa.” (3ITJ] 2019, un. 245). KomMaHaUTHO ApylITBO je ,,1pHBpeqHO Apyul- 
TBO KOje HMa HajMabe Ba WiaHa, Of KOjJMX HajMatbe jesaH 3a OOaBese ApyliTBa 
OfroBapa HeorpaHHyeHo COuMAapHoO (KOMIJIeMeHTap), a HajMarbe jeyaH OZroBapa 
orpaHHyeHo 10 BUCHHe cBor Heymmahenor, OMHOCHO HeyHeTor esa (KOMaHAHTOp)” 
(311 2019, an. 125). 

Kao mWITo ce 43 HaBeyeHuXx JepuHHMWja Ja yOunTH, WIaHOBH KOA ApyliTBa ca 
oOrpaHHyeHoM OZToBopHouthy, akWMOHapH KOA aKWMOHapCKOr APyUITBa Kao V1 KO- 
MaHZuTOpa KO, KOMaHAHTHOr ZpylirBa He OfToBapajy HeorpaHHueHo. YimpaBo 
uMbeHHMa a ce MOBepHoOuM He MOry HalwaTHTH W3 JIM4He HMOBHHe diaHoBa 
IpyliTBa, akKWMOHapa KaO H KOMAaHMTOpa, a OHH CHOCe pH3HK caMO JO BUCHHe 
CBOr yHeTOr yora, 34THM OJBOJCHOCT HMOBHHe APyWITBa OJ] HMOBHHe HeHHXx 
qlaHoBa, JOBeIIa je y IpakcH AO pa3ssIM4HTuX cilyyajeBa 30yMoTpebe mpaBHor JIMA. 
Jlakile, MO3HTHBaH acIieKT OrpaHHyeHe OATOBOpHOCTH Be3aH je 3a MpociiepuTerT 
IIpHBpeye H CKOHOMHJje, c OO3HpoM Ha TO Ja ce OCHMBAaYH JIakUle onpeyebyjy Aa 
OCHY]Y IIpHBpeAHO ApyWITBO HM TOKpeHy cCoOmcTBeHO TocmOBawe. Mehytum, HeraTu- 
BHa CTpaHa OJHOCH Ce Ha eBeHTyaIHa owTeheHa NoBepualla, KOjH yculey WpaBwsia 
O OrpaHH4eHo} OATOBOPHOCTH y TOjeqHHHM CJlydajeBuMa He MOTy Ja HaliaTe MoT- 
pawKHBalbe. 

Kako 6n ce cTazio Ha MYT pa3IM4HTHM 3I0yMoTpeOama HW M3HTpaBalby TOBe- 
puiaua, cyicka lipakca je CTBOpHJia jeqaH HOB lIpaBHM HHCTHTYT — mpoOujae Tpa- 
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BHe JIM4HOCTH. Kao mposykKT cyAcKe lipakce M0 Mopeksly HM IpHpoyH, OBaj MHCTHTYT, 
Wako JaBHO yBeeH y Hallie 3aKOHOZaBCTBO, jO YBeK HHje AOBOJbHO perysiucaH, Te 
je lIpelyuireHo CyACKOj Mpakcu a OZTOBOpH Ha pa3zIM4HTa WHTawa HW HeAOyMULe 
lipH Kopuutherwy oBor HHCTHTYTA. 


YeBohewe HHCTUTYTa Npooujawe MpaBHe JM4HOCTH y NO3HTHBHO 
3AKOHOAABCTBO 


Kako OHcMo ITO OoJbe yO3HaIM MHCTUTYT MpoOujaba paBHe JIM4HOCTH, OF 
3Hayaja je la carieqaMo MCTOPHjCKH MyT pa3Boja OBOr HHCTHTyTa He caMo y HallleM 
3aKOHOaBcTBy Beh HM y 3aKOHOJaBCTBY Apyrux 3eMaJba. CrleqCTBeHO HaBeJeHOM, Y 
HacTaBKy heMo atv IpuHka3 MCTOpHjckKor pa3Boja Kao HW yopeqHO TpaBHH WpuKa3 
pa3Boja OBor HHcTUTyTa. PopMasHa OcHOBa 3a yBoheHwe MpaBHOr MHCTHTyTa — TIpo- 
Ovjakbe IIpaBHe JIMGHOCTH, KaO IIpOTHBTeEXxKe OrpaHHyeHoj] OATOBOPHOCTH, CTBOpeHa 
je Tek 1989. roquHe, Kaya je IpBu WyT 3aKOHOM O H3MeHaMa VW OMyHaMa 3akoHa O 
lpegxy3ehuma tmponmucano: ,AKo jeqHHu JeoHuyap JeCOHHYKOr ApyuITBa, jeqHHu 
qlaH J{pylTBa ca OrTpaHHyeHOM OToOBopHouhy wi jeqHHH BAaCHHK TpuBaTHOr 
lipegzy3eha cBojuM pajama WIM MeLaweM CBOje HMOBHHE WIM MMOBHHE IIpeyy3e- 
ha cTBapa Koy Apyrux NIpuBHy NpuBpeszHOr UAeHTUTeTa ca IIpexy3ehem, ogroBapa 
MOBepHouMMa 3a OOaBese Ipexy3eha HeorpaHH4eHo comMAapHo” (3aKOH 0 H3MeHa- 
Ma WM JOlmyHama 3akona o mpezy3echuma 1989, un. 140a) Og Taga ma Hayasbe, oBaj 
WHCTHTYT Je y CIKOU 3allITHTe MOBepHsalja HM yjeqHO ce Zao OATOBOp Ha TMTarbe 
,KakKO PeCLIHTH paBHOTexKy M3Mehy BiacTH M o”roBopHocTu?” (MuseHosnh, 1990, 
121). M3 nomenytor wiaHa, Mpou3sa3n Ya je Oui MOTpeOHO Wa KyMyaTHBHO Oyzy 
VCIYHeHE [Be IIpeTHOCTAaBKe H TO: 

1) qa ce pagM o jeqHomepcoHasHOM JpyliTBy 
2) Ha je cTBopeH IpuBuy Koy Tpehux ocoOa 0 MpHBpeAHOM HACHTHTeTy ZpyliTBa 
MW Herowor jeqMHOr wana 


JlasbuM 43MeHama 3akoHa 0 npezy3ehuma u3 1996. roquHe, mpeszBuleHo je 7a 
OJTOBOPHOCT 3a OOaBe3e APYIITBa OATOBapajy HM OCHMBAaYH, 4IaHOBU aKI[MOHapH U 
yjIaHOBM yiipaBe HU W3BpUIHOr OROopa WupeKTopa, Te 1a HUXOBa OJTOBOPHOCT Moc- 
Taje HeorpaHuyena. IIpuka3 no3sHuTuBHOMpaBHor ypelhera u WpHMeHe OBOr HHCTH- 
TyTa jahemo y HacTaBKy OBOr paja. 


WncrutytT npoonjawa npaBHe JIM4HOCTH y 3AKOHOAABCTBY APyrHx 3eMasba 


VuctutyT mpoOnjara mpaBHe JIM4HOCTH TpescTaBsba TpOM3BO aHryiocak- 
COHCKe cyicke upakce. Ha esporicKoM Ty jeqHa OJ NpBUX WpxKaBa, Koja je Moyea 
ca IIpHMeHOM OBOr MHCTHTYyTAa Onsia je Hemayka. 

1987. rogmHe of crpaHe Joma Jlopgopa y Enrseckoj, ycTaHOBJbeH je OBaj 
HHCTHTYT HOBOOM csry4aja Salomon v A Salomon Co & Ltd. Y HapeqHOM ely mpu- 
Ka3ahemMo UMHeHHYHH ONC OBOr ciyyaja. CasloMoH je O40 HHAycTpujanall, TproBall 
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KOXKOM HM mpon“3Bohay uu3ama. Hakon ofsyKe Wa d~upMy Mpepeructpyje y aKwWHo- 
HapcKo ApywiTBo, cueyqehu o”peq6e 3akona, CasIOoMoH je, y3 ceOe Kao OCHHBaYAa, 
YKJby4MO MH CBOJY 2KeHY HW MeTopo Aele (PUKTHBHM OCHHBayH). Hakou wITO je Apyul- 
TBO 3allaslo Y KPH3y HW Ha, HMM MOKpeHyT CTevajHH MOCTyIMak, MOBepHOUH Cy 3axTe- 
BaJIH a 3a AyroBe OAToBapa HM CTBapHu OcHHBad Camomon. IIpBocteneHu u Apyroc- 
TeeHH Cy] Cy YCBOJMIM HaBose NOBepHialla, Te YTBPAWIM a je CalloMoH OOMaHyo 
tlopepHoue. Mehytum, HakoH oOapatba ripecyye of crpane Jloma Jlopgosa, ciry4aj 
je 43a3Ba0 pa3JIM4HTe MOJIEMHKe H CBaKaKO JOMpHHeo pa3sBujawy MHCTHTyTa Mpoou- 
jakba [ipaBHe JIM4HOCTH. 

JeqHo of mpeqBuhennx petiera Koje mponucyje eHrsecko mpaBo jecte u mpa- 
BHJIO O COMapHO] OJTOBOpHOCTH CBHX WiaHoBa JpyliTBa y cilyYajyy npoOujawa 
lipaBHe sH4HocTH. Mako Moxa MIpeliHpoKO MOcTaBJbeHO MpaBHIO H, MO*Ke ce pe- 
hu, He MOTIMYHO TpaBeqHO MpeMa OCTaIMM YIaHOBUMa JIPYUITBa, OBaKBO pellicre 
MOxKe Ja WoBeye HW Wo oBpehane MehycoOue KOHTpoIe caMux 4IaHOBa, 4MMe ce 
cMalbyje MoryhHoctT 3oynoTpebe. 

JeqaH of 3HadajHux cilyyajeBa M3 pakce Koje cy OTBOpHIe HyT yBoherwy HH- 
CTHTyTa NpoOujata NpaBHe JMYHOCTH jecte u ciyyaj Daimler v. Continental Tyre 
Co, y KoMe je WoHeTa IIpecya y KOPHCT TYKUTeIba — KOMIIaHHJM PerucTpoBaHo] y 
Besmkoj bputanyju a anju cy akKUMOHapH MH AupekTopy OMIM HeMayKH Ap7KaBsbaHn. 
Haume, kako ce cyly4aj TorogMo 3a BpeMe Baxkera ITpoxamatnje o 3a0paHn Tpro- 
BHHEe Ca HelIpjaTesbem, Cy je yIIpKOC TOMe JOHEO OMIYKy y KOPHCT TyxKHTeJba Ha 
0a3H MHUbemba Ja ce ,,HelIpHjaTeJbeM CMaTpajy CaMO OHe KOMMaHHje Koje cy pern- 
CTpoBaHe y HelIpujaTesbcKoj 3emMJbn”. JJaksie, KaKO je KOMMaHuja OusIa perucTpoBa- 
Ha y Bemukoj bputanuju, ucta Huje Morya OTH CMaTpaHa HerlIpHjaTesJbcKOM. 

Kao jeqHa of I1pBux TepuTOpHja Ha KOjO] ce pa3BHO OBaj HHCTHTYyT Ovse cy u 
Teputopuje CjequHenux AmMepwyKnx J[pxKaBa 102, Ha3HBOM Jifting/piercing of cor- 
porate veil — mpoOujawe 3auITHTHOr Bela KOjJM UpyxKa mpaBHa jM4HOCT. ,,JOUI 
ToueTKOM XX BeKa aMCPH4KH CYAOBH Cy 3aKIbYYMIM Ja, HAPOYHTO y CIyYajy pe- 
Bape OJ cIpaHe uiaHa, Tpeda TpeTupaTH KOMMaHHjy Kao Ja HHje ToceOaH mpaBHH 
cyOjekT H, 3aXBaJbyjyhu TOMe, YCIOCTaBHTH HellocpeqHy OTOBOpHOCT 4JlaHa 3a 
oOaBe3e KomnaHuje” (Pagosuh, 2019, 41). Cau4Ho ypelhere mocrojano je u y ayc- 
TPHJCKOM, LWIBajljapCKOM H WMaHCKOM 3aKOHOJaBCTBY. 

OcuM HaBeyeHHx, HM y ppaHulycKom IIpaBy ce noceOua MaxHa TocBehyje cu- 
Tyallujama Koje ce MOry MOZBecTH MO HHCTHTYT MpoOujawa TpaBHe JM4HOCTH. 
Tako ce ToBepHoluuMa faje MoryhHocT MoqHOUIeHa TyxKOe TPOTHB CBHX YIaHOBa 
UPYWTBa, OMHOCHO JIMWa Koja cy WeuoOBalla y HHXOBY KOPHCT, YKOJIMKO J{pylITBO 
Huje perucTpoBaHo a Mociyje Kao a jecTe, WITO ce IpoumMpyje H Ha OCHHBarbe (PUK- 
THBHUX PuIMjasa a CBe Ca IHJbeM IIPHKpHBakba JIMA KOjH CTOje 13a OBAKBUX T0C- 
Tylaka. 

Y vwtaMjaHcKoM Upapy ce jou of 1942. roquHe Nomumbe Wa WIaHOBU Apy- 
TBa KaliMTasia MOry Y HCKHM CJly4ajeBuMa OUTH YKJbyYeHH Y OATOBOPHOCT 3a OOaBe- 
3e TpaBHor JHua. To ce oOjaliHaBa TeOpHjoM ,,cKpHBeHOr lIpesy3eTHHKa” jep cBe 
KOPHCTH V3 MOCIOBaHba JIPyUITBa y2KHBAa Taj (aKTHYKH JOMHHYC, a 3a y3BpaT PH3HK 
3a TIOCOBaHe Ce CBO CaMO Ha yIO%KeHH KalluTasl, Koj je 00 WpaBwty, MasIM H 
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HewOBOJbaH (Bacusbesuh, 2005, 21). Y 3akoHogapctsy Mahapcxe npezpuleuo je, 
u3mMehy octasor, a je JOBOJbaH YCJIOB 3a IIPHMeHy OBOr HHCTHTYTA ja je ApyWITBO 
jeqHoumaHo. Mehytum, nojequHu ayTopu cmatTpajy oBy ofpeyO0y HelloTpeOHoM, c 
oO3HpoOM Ha TO Ja, HaKo ce y HajBehem Opojy ciryyajeBa pag o jeqHouaHuM Apyui- 
TBMMAa, HCTO He Mopa Ja Oye mpaBHio. 

Ilo y30py Ha eBporicke mpaBHe CHcTeMe (HEMaYKH, CJIOBeEHadKH HW WOHeKIIE 
HTaIMjJaHCKM CHCTeM) OBaj paBHH MHCTHTYT YCTaHOBJbeH je WH Ha TospyyjuMa OuB- 
UIMX JyYFOCMOBeHCKHX 3emMasba. Y PertyOmmuM XpBaTcKoj OBa] MHCTHTYT perysucaH 
je oXpeqOama 3akona 0 TproBaykKuM ApyuiTBuMa. UaHom 10., Tauka 3., oor 3ako- 
Ha jom 1993. rogquHe mpomucaHo je: Onaj Ko 310ynoTpebsJbaBa OKOJIHOCT a Kao 
qlaH TprOBayKOr ApyliTBa He OTOBapa 3a OOaBe3e ApyUITBa He MO*Ke Ce MOsHBaTH 
Ha TO ja 10 3aKOHY He OfToBapa 3a Te OOaBese”. JaHac je oBaj MHCTHTyT y Pemnyo- 
MUM XpBaTCKO] pellieH Ha CKOpO HAeCHTHYaH HayHH Kako je perysucaH u y Penyo- 
mumu Cpouju. 

Takohe, cumuHe ofpen0e Hala3e ce HW y MaKeJOHCKOM 3aKoHy 0 TproBadkKHM 
apylwirBuMa. OcuM HapBeyleHor, UH 3aKOHOM O TIpHBpexHHM ApywiTBuMa bocue vu 
XepueropuHe, wiaHom 5., mpeBuheno je fa ,,cBakKH wWiaH JpyuiTBa ca Heorpa- 
HHYeHOM COMAapHOM OATOBopHolhy u KOMIIIeMeHTap y KOMaHJHTHOM J{pyluTBy 
ofroBapa 3a OOaBe3se ApylITBa HeOrpaHH4yeHo cOMAapHO WjesOKyMHOM CBOjOM 
MMOBHHOM. ” 


Ilojam u 3Ha4aj yBohea nHCcTHTYTa Npooujawa WpaBHne JM4HOCTH y 
3aKOHOAABCTBO PenyOsnKe Cponje 


Vuctutyt mpodujata mpapue sim4HoctTu y PemyoOmuun CpOuju perysucan je 
3aKOHOM 0 TIpHBpewHHM ApyuITBuMa. Unanom 18. opor 3akoHa MpegyBulheno je ja 
KOMaHAHTOp, 4WiaH ApPyWTBa c OrpaHHyeHOM oOfToBopHomhy Hu akWWOHap, Kao u 
3aKOHCKH 3aCTYNHMK TOF JIMWa ako je OHO MOCIOBHO HecrocoOHo u3H4yKO JME, 
KOjH 300yMoTpeOu MpaBHsIo O OrpaHHyeHo] OATOBOpHOcTH OToBapa 3a OOaBe3e 
TpylWitBa. 

Y 3aKOHy cy Ta4uHO HaBeJeHH MOjeqHHH CllyyajeBu y KojuMa he ce cmatTpaTu 
Wa TOCTOJH 30ymoTpeGa H3 cTaBa 1. OBOr 4IaHa HapO4HTO ako TO JIMUe: 

1) ynoTpe6u ApyuITBO 3a TOCTH3abe LWMWJba KOjM My je HHaye 3a0parbeH; 

2) KOPHCTH HMOBHHY ApylTBa WIM HOME pacriouaxKe Kao jla je HeToBa JIM4HA 
MMOBHHA; 

3) KOpHCTH ApylITBO WIM HeroBy HMOBHHY y WHby owTeherwa moBepwiaya 
APYUTBa; 

4) pag cTuLarba KOpucTH 3a cebe WIM Tpeha Mua yMalbH MMOBHHY JpyuiTBa, 
Wako je 3HaslO WIM MOpasIO 3HaTH a ApylwiTBo Hehe mohu ja u3BplaBa CBOje 
oOaBe3e. 


Viz HaBegzeHux ofpeyaba youaBaMo fa 3aKOHOJaBall MpomMcyje Hajyersthe 
cilyuajeBe KOJM Ce HMajy CMaTpaTH 30yMOTpeOoM paBusia 0 OrpaHH4yeHoj o”ro- 
BOPHOCTH, 4HMe je OaKUIaO CTaTyC NOBepHolla, IpBeHCTBeHO y Ipelo3HaBaby 
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OBaKBHX pajIbH Kao OCHOBA 3a MOAHOMWeHe Ty2KOe a MOTOM H TIPWJIHKOM OKa3HBa- 
ha [la cy 3acTa HM Mpesy3eTe pase koje ipeyctaBsbajy 30ymotpeby. Mehyrum, 
Kako je OBa] MHCTHTYT HacTao Kao pe3ysITaT CyJcKe Mpakce, 3aKOHOJaBall je ocTa- 
BHO CYJICKO] Ipakcu Jara TOAaTHO yOOuMYH HU WOIMyHH, Te Ja ce Kpo3 Ipakcy yTBp- 
TH KOjH Ce jou cilydajeBu 30ymoTpede Mory NO”zBecTH 10x oBaj HHCTUTyT. MactTu- 
TYT MpoOujaHa TpaBHe JM4HOCTH jecTe HHCTHTYT KOMIIaHH]CKOr lpaBa mpe cBera y 
CIYKON 3allTuTe NoBepusaua. Jlakie, Ho mpoOnjawem mpaBHe JM4HOCTH TIpHBpe- 
HOT JpywITBa Toypa3syMeBajy ce pa3IMyUTe 310yMoTpebe ApyuITBa y WMJby H3H- 
TpaBalba TOBepuisialja a CBe y HaMepH a Ha IIpOTHBMpaBaH HayHH OCTBape KOPHCT 
WIM OWITeTe HoBepHore. ,,Y TOM ciy4ajy cy ,,oqMxKe Beo” Tj. ,,1poOuja” npaBHH 
cyOjeKTMBHTeT IIpHBpeAHOr ApyUITBa HM 4JlaHa ApPyUITBa, KOjJM HHaye He OZToBapa 3a 
oOaBe3e pyliTBa, MporsaliaBa OATOBOpHHM 3a oOOaBe3e ApylITBa HM TaKO Ira 
cipeyaBa Ja ce v3a ,,Beyla” (,,0MOTa, 3aBece”) IpaBHor cyOjeKTHBHTeTa JpPyLITBa 
caxpuje” (Llapuh u gap. 2016, 55). Opaj mpaBHu MHCTHTYT je OF H3y3eTHOr 3Ha4yaja 
KOZ, KOMaHAMTHOr JIpyuITBa, rye je KOMaHAMTOp Hapounto 3autTuhen. Beh cmo Ha- 
BeJIM a ca jee CTpaHe HCTH UMa OrpaHHyeHy OATOBOPHOCT, OK je ca Apyre cTpa- 
He 3aluTHheH HM CaMMM IIPHCyCTBOM KOMIMIeMeHTapa, 4Mja je OTOBOPHOCT Heorpa- 
HHYeHA, Te je MOBEPHOUMMa 3HayajHO OaKWaHa Hallata 43 JIMYHe MMOBHHe KOM- 
TileMeHtapa. YBohewem oBor HHCTHTyTAa, MOBepHouuMa ce WpyxKa MoryhHocT Ja y 
ciy4ajy 30ynoTpebe, Kopuctehu, 3aKOHOM UpeszBHheHa cpeycTBa, CBOje TOTpaxku- 
Babe MOry Ja HalliaTe HU 43 JIM4He MMOBHHe KOMaHANTOpa. Takolhe, uHHeHula fa 
ce OCHHBaYH Hajyemthe onpesebyjy Wa OcHyjy APyWITBa ca OrpaHH4eHoM OToBop- 
Howhy, akyHMoHapcka u pehe KOMaHAMTHa JpyliTBa, ypaBo u3 pa3iora HUXOBe 
orpaHHyeHe OATOBOPHOCTH, jOWI BHLIe yKa3yje Ha 3Hayaj oBor HHCTUTYTA. IIpeqHo- 
CTH OCHMBalba IpylITBa ca HeOrpaHwyeHoM ofToBopHouthy cy OpojHa, Te je OBO 
pa3yior Ja ucTa 4HHe mpeKo 90% cBux IpHBpewHUX ApPyUITaBa y Hallo] 3eMJbu. Kao 
UITO CMO Beh HaBeJIn, jeqaH OF pa3iora, JIeKH y UHHeHHUN OrpanHyeHe OTOBOp- 
HOCTH 4IaHOBa, aI HW y jeqHOCTaBHO] Mpolleqypu OCHHBakba MU MOCIOBarwa, HDKH 
TPOWIKOBH pervctTpauMje ApyuitBa y AreHuWjH 3a NpuBpeszHe peructpe, o”pehenn 
TIOPeCKH aciieKTH H Jp.. 

Yxohetem HHCTHTYTa TpoOujata lpaBHe JIM4HOCTH NOAM Ke CBECT 4IaHOBa, 
akUMOHapa M KOMaHAMTopa la 3allTHTa y BHAY OrpaHwuene OATOBOpHOCTH MOcTOjH 
CaMO YKOJIMKO He HocToje pa3sHu MOCTyNUM 3u0ynoTpebe, Te TakKO caMo TlOcTOJaHbe 
WMHCTHTYTa NpoOujatba WpaBHe JIM4HOCTH Ma HM TIpeBeHTHBHH KapaktTep. be3 mocTo- 
jata OBOr HHCTHTyTa pa3sIM4HTH NOCTyNUM 30ynoTpebe Ou NocTasM WpaBHo TIpH- 
XBaTJbUBU, Te MOBeEpHOUM He OH MMaJIN afleKBaTHY 3allITHTy. CaMo TocTojae OBOr 
WHCTHTYTa HUje JOBOJHO 3a 3aLITHTy MOBepHoua, 4aK H YKOJIMKO je eEBHACHTHO a 
TOcToje pa3sIM4HTe payhe 30ynoTpebe 4aHoBa ApPyUITBa, Hp. Meare HMOBHHe 
IpyWiTBa ca JIM4HOM HMOBHHOM, Kopuuthere HoBLa ApyliTBa 3a JIM4He ToTpebe y 
BMY KymoBuHe kyhe, ayromoOuua, niahatee JIM4HHX payyHa ca payyHa pHBper- 
HOF JpyuITBa Hu cIM4HO. Jlakie, OHTHO je Ja HayexaH Cy] YTBPAM Ja NOcTojH pat- 
ha 310ynoTpebe, 2a oOaBexe ulaHoBe Ja BpaTe onpehenu Ayr mpezy3eha, Koju je 
Tlocuequla OBAKBHX pajlibH, Te a Ha OBaj HadHH TIpyrKe aekBaTHy 3alTHTy MOBe- 
pHouuna. 
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Heonxoguo je Take MOAHOWeHe MHMYMjanor akta — TyxKOe. TyxOy Mory 
MOJHETH MCKJby4HBO HOBepHOUH, He W Apyra sMya. TyxOa Mopa Ja Oyye ypegua, Te 
qa MCIlyHaBa CBe WTO je 3aKOHOM 0 TlapHHYHOM MOcTyNky MpexBuheHo ya Ou nO 
HCTOJ MOTO Aa ce Hoctymu. Jake, HEOMXOAHO je Ta Oyae y WHcaHoM OOHKy Kao 
Wa calpoKH o3Haverbe cyjla, HMeHa HM Mpe3suMena, NpeOuBasMuitTa WIM OopaBuLta 
cTpaHaka, hHXOBHX 3aKOHCKHX 3aCTyIIHHKa HM WYHOMOhHMKa, YKOJIMKO HX MMaly, 
TiIpeyqMeT cilopa, calpxKMHy W3jaBe, MOTMHC MORHOCHONa, MpelH3aH 3axTeB, 
UMbeHHLe Ha KOjJMMa OBaj 3aXTeB 3aCHHBa Kao u WoKa3e (3IIIT 2018, un. 98) Ta- 
Kohe, 0 H3y3eTHOr 3Ha4yaja jJecTe HM MpaBHsO O TepeTy TOKa3HBakba, KoOje IpezBHha 
ja CTpaHka Koja TBPAM Ja UMa HeKO MpaBo, CHOCH TepeT JOKa3HBalba YHHeHHLe 
Koja Je OHTHA 3a HacTaHak HJIM OCTBapMBalbe T1paBa, OCMM aKO 3aKOHOM Huje py- 
raynje mpomucano (31 2018, an. 231, cr. 2). Konkpetuy pagy, Koja npeyctaBsba 
30ymoTpeby, Mopa, Jaksle, 1a yrBpau cy. Cam moctymak Koju je mpeyBuhen 3a- 
KOHCKMM OJ{peyqOama jecTe of 3Ha4aja HW 3a CaMor 4JlaHa [pylTBa 3a Kora ce cMaTpa 
ja je 300yMoTpeOuo mpaBHu cyOjeKTHBUTeT ZpyLiTBa, C OO3HpoOM Ha TO ja ra WITHTH 
OJ, MOBepHola KOjH H3HOCe eCBEHTyasIHO HEOCHOBaHe TBPAHhe 30yNoTpebe of cTpa- 
He Tor wiaHa. Ha oBaj Ha4HH, cy WOHOCH KOHayHy OfIyKy 0 OCHOBaHOCTH WIM 
HeOCHOBaHOCTH OBaKO MOCTaBJbeHOr Ty2%KOeHor 3axTeBa. JlaksIe, HCKJby4HBO y Cyd- 
CKOM IIOcTylIKy cy yTBphyje a JM je Ty2xKOeCHH 3aXTeB OCHOBAaH, OJHOCHO Ja JIM Cy 
HCIyHeHH YCOBH 3a Npobujate NpaBHe sMuHOcTH. HapoynTo 3HayajHo jecTe Ja ce 
lipHMeyjy WoceOua papa 3aKOHa O TapHHYHOM TOCTYIKy Koja BaxKe 3a MOcTy- 
lak y IpHBpeqHMM CIOpoBHMa, WOK ce CyIICHAMjapHo TIpuMemyjy OMlTa WpaBwia 
llapHwunor Woctynka. OzpeqOama 3aKona, u3Mehy octasor, mpeyBulhena cy moceb- 
Ha [paBwsia KOjH CIOpoBH ce HMajy CMaTpaTH CHOpoBHMa Masie BpexHOCTH (Kayla 
TyKOCHH 3aXTeB KOjH Ce OAHOCH Ha NOTpaxkMBalbe y HOBLY He Mpema3u WHHapcKy 
BpegzHoctT of 30.000 espa no cpeqHem Kypcy HapogHe OaHke CpOuje Ha 2aH MoOn- 
HolWerba TyK6e), Ja ce y IPHBpeAHHM CHOpoBuMa CHopHe YMHeHULe WOKa3yjy Uc- 
lipaBaMa 10 lpaBHJly KaO HM Wa peBu3Hja Huje TO3BOJbeHa aKO BpeHOCT mpeyMeta 
cnopa moOnjaHor esa NpaBHocHaxkHe Iipecyye He lIpesa3u WHHapcky BpeAHOCT OF 
100.000 espa no cpeqibem kypcy Hapogue OaHKe CpOuje Ha 2aH NOAHOLMIema TyK- 
6e.! 

V3 Hanpey, HaBeyeHOr, youaBaMo Ja Ce Ty2KOa MOWHOCH IMIpOTHB WiaHa KOjH je 
30yMOTpeOno mpaBHH cyOjeKTHBHTeT MpHBpeAHOr APYWITBa a He TPOTHB ApywiTBa, 
LITO 3Ha4H Ja cy OCTAaJIM 4WIaHOBM H3y3eTH, Te a ce Ha HX MH abe IpuMewyyje 
TpaBuJIo O OrTpaHuyeHoj OATOBOpHOcTH. 3a pa3JINKy Of OCTAaJIMX YIaHOBAa, 4WIaH KOjH 
je 310ynoTpeOvo npaBHu cyOjeKTUBUTEeT JPyITBa MocTaje CoMMMapHO OATORBOpaH 3a 
oOaBe3e TpyliTBa Tpema moBepHouuMa. Ha opaj HayHH CaMO IIpHBpesHO ApylTBO 
Kao H ApPyr 41aHOBH, CTaBJbeHH Cy y 3allITHTy, Kako He OM CHOCHIIM TociesAMe 3a 
MOCTYIKe jeqHOr OF WaHoBa. 


' Bunu 3akon 0 napHw4Hom noctynky, ,,Cnyx6enu rnacuux PenyOmuxe CpOuje”, 6p. 72/2011, 
49/2013 — ognyxa Ycrasuor Cyga, 74/2013 — onmyxa YC, 55/2014 u 87/2018, unanosu of 480. no 
487. 
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3acTapeocT M HaJIeKHOCT CyIOBa 


Oxpeq6Oama Baxeher 3akona 0 IpHBpeqHUM ApyTBHMa jacHo H IIpelH3Ho je 
epuHucaHa CTBapHa M MeCHa HaJIexKHOCT cya Koju TocTyna, a cBe c OO3HpoM Ha 
TO a je y paHnjoj upakcu, yrBphuBatbe HafexKHOCTH Cyla, Ipoy3poKoBasIO HeyO- 
yMHLe, Te cy ce MOCTYMMUH BOAMIM HM Npey WpHBpexHUM cyOBuMa H IIpey, cy 0BuMa 
OMLITe HadiexHOcTH. Tako je npezBuheHo fa NoBepusiall ApyWiTBa MoxKe NOAHeTH 
TyKOY HajlexKHOM Cyy IpeMa cequWITy TpywitBa. OcuM HaBeeHor, jacHo cy mpe- 
UH3upaHi MU pOKOBH 3acTape — cyOjeKTHBHH poK Of WecT MecelM OF Wana ca3Harba 
3a 310yMoTpeby HW OOjeKTHBHM pok He AKU OF MeT roqMHa Of AaHa 310ynoTpebe. 
Mehytum, ycTaHoBJbeHo Je 1a ,,yKOJIMKO MOTpaxkKuBalbe NOBepHiialla HHje AOcties0 y 
TpeHyTKy ca3Hakba 3a 3l0yMoTpeby, y TOM cJIyYajy poK 3a MOMHOLIeHe TyxKOe 
TouMwe a Teye OF Wana Wocueha noTpaxuBatba” (Cnopuh u Mpgak, 2012, 54). 
JacHuM JedHHucaweM HajKHOCTH cya Kao MH CyOjeKTHBHOr HM OOjeKTHBHOr poKa 
3acTape, clipeyeHe cy pa3sIM4HTe HeAOyMULe U pa3zIM4HTe OMyKe y CyACKOj mpak- 
CH. 


Cyacka npakca 


Viako je MHCTHTYT MpoOujata TpaBHe JIMYHOCTH jOWI yBeK He€AOBOJbHO pery- 
mucaH, cyacka mpaxca y PenyOnuun Cpoduju, Oenexu onpehenu Opoj mpecyna y 
KOjHMa Cy YCBOjeHH TyKOeHH 3axTeBH 3a TIpoOujawe MpaBHe JIM4HOCTH IpHBpeszHOr 
IpyliTBa 4HjH je OCHHBaY TyxeHO JIMUe. Mehytum, y HeyjeqHa4eHoj cy CKO] npak- 
CH Havjla3MMO Ha IIpHMepe KaKO IIpeycke Tako H MpeliMpoke MpHMeHe OBOT MHCTH- 
Tyta. Hama mpakca je, kako TBpgaM Bacnsbesuh (2005) ,,komeOsbuBa” mpemMa TIpHMe- 
HH oBor MHCTUTYyTA. (53-54) JeqaH of pa3mora 3a cuaOy IpHMeHy OBOr HHCTUTyTa 
jecTe H UMHeHuLa Ja TOBeEpHOUMMa HHje JOBOJbHO jacaH OBa] HHCTHTYT. 


Tako u3 ceHTeHtje IIpecyne BpxopHor cya Cpoduje, pes. 133/99 on 
6.7.1999. roquHe ciequ Wa Yak HW Kaya je TYKeHH Kao BACHHK NIpuBaTHe PupMe 
TYKHOLY TapaHTOBaO H3BpleHe yrOBOPHHX OOaBe3a H CBOJOM JIM4HOM HMOBHHOM 
yOehyjyhu Tyxvola Wa Mocezyjy cTaH M NOCHOBHM Mpoctop KOjM MpeyctaBsbajy 
rapaHuWjy 3a U3Bpluewe OOaBe3a Mpegy3eha, To Mpou3ia3u a MOCTOJM payHa Tpo- 
Onjara TIpaBHe sH4HOcTH. M3 oOpa3oxerwa HaBeseHe Upecyze cuegu: ,,lIpBocte- 
TleHH Cy je Mocse OleHe CBUX OKa3a 3aKJby4HO a je Ty2KCHH Kao jeqHHM BIIACHHK 
mpezy3eha ,,I1” cBojuM payama H MeLlarbeM CBOje HMOBHHe H MMOBHHE Tpesy3eha 
jaBalbeM TapaHlWje HU TWaBarbeM TapaHwje Ipeko cBoje JIM4He HMOBHHE 3a OOaBe3e 
lipegzy3eha cTBapao KOA Apyrux UpUBUy UpHBpesqHor HAeCHTHTeTAa ca Ipezy3ehem Te 
qa OfToBapa TOBepHouuMa 3a OOaBe3e TIpesxy3eha HeorpaHHyeHo couMsapHo a Ha 
ocHosy uiaHa 140a Taya Baxeher 3axona o upesy3ehuma. Kako je mpBoctereHu 
cy YIBpAHO Ja je Ty2KeHH TY2KMOLy UPWIMKOM 3aKJby4eba MpaBHor Moca Wpe- 
youaBao Ja Wocezyje y BACHMWITBy OAToBapajyhy MMOBHHY HM Ja He MOcCTOjH pu3HK 
3aKJbyuelba yroBopa Te Wa he yroBpop OuTH peamH30BaH, IpBOCTelmeHu cy je 3aK- 
Jby4Ho a TYKCHH Kao BACHHK Upexy3eha caMuM THM cOMZapHO OfToBapa 3a 
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oGaBe3e pezy3eha ma je TyxKOCHH 3axTeB Ty2KHOLa ycBojHo. ITpasusHO cy HYKeC- 
TeHeHH CyAOBU IpHMeHHIM O”penoy uana 140a 3akona o mpezy3ehuma ca pazsiora 
HaBeeHHxX y HWKECTeIeCHHM OJlyKamMa Koje MIpHxBaTa MH oBaj cy. Huje ocHoBaH 
HaBO] peBu3HJe Wa IIpBOCTelleHH Cy, HHJje yYTBPAHO pale Ha OCHOBY KOjHX je CTBO- 
peH TIpHBuy WpHBpeyqHor UAeHTHTeTa ca HMOBHHOM Upemy3eha. Have, kayla je 
IIpBOCTeleHH Cy U3 H3jaBa CBeAOKa KOjM Cy YYeCHHUM y 3aKJby4HBawy yroBopa 
YIBpAMO fa je TyKeHH KaO BuAaCHHK TpHBaTHe *Pupme ,,II” TyxHOLY TrapaHToBao 
W3BplleHe YrOBOPHHX OOaBe3a HM CBOJOM JIMYHOM MMOBHHOM yOehyjyhu tyxxnoua fa 
Tloceflyje CTaH M MOCIOBHH IIpocTop Koj lpeycTaBlba rapaHuMyy 3a U3BpUere oOa- 
Be3e lIpezy3eha To npow3ia3v Wa je NpaBylaH 3aKJbyyak HWKECTeMeHHX CyJoBa a 
MOCTOjJM paiba IpoOujaka MpaBHe JIMYHOCTH a KOja Ce CacTOJM y TOME LITO je 3a 
oOaBe3e npesy3eha BilacHuk peszy3eha rapaHTOBao CBOjOM JIM4HOM HMOBHHOM, a 
LITO je IPBOCTeMeHH Cy] HECYMIbUMBO YTBPAMO... 


... HeocHOBaHO Ce y peBH3HjH HcTHYe Wa MIpBOCTeleHu Cy Hje yTBPAHO Koja 
je TO aKTHBHAa padba BlAaCHHKa IIpHBaTHe (UpMe a Koja UpescTaBsba npooujame 
lipaBHe JIM4HOcTH. Hanpotus, NpBocTeleHH cy je yTBPAMO Ja ce Ta payba cacTojH 
y TapaHuHjH JIM4HOM HMOBHHOM 3a OOaBe3e TIpezy3eha Kojy je IpBocteneHu cyz 
YIBPAMO CacilylaweM cBeqOKa KOJH Cy yYeCTBOBAaIIM y 3aKJby4erHy yroBopa” (Bp- 
XOBHH cy Cpouje 1999) Osaj mpuMep cycKe Mmpakce, mpeMa HallleM MHIIJbeHy 
IipeycTaBsba MpeliMpoKo TyMayere OBor HHcTUTyTa. HanMme, mpu 3aKJbyyeHy T0c- 
JIOBa OBaKBe TIpaBHe IIpupoye, yroBopHe cTpaHe MOpajy MocTymaTu ca Behum cTe- 
TICHOM Tla%kKlbe — 1axKHOM JOOpor IpHBpeqHuKa, Te y CKilaqy ca HCTOM, yroBopHe 
cTpaHe Mopajy Ja mo3Hajy OCHOBHe ogpenbe 3aKoHa (/gnorantia iuris nocet). Y 
KOHKPeTHOM CJly4ajy, Apyra yroBopHa cTpaHa HWje Moria a NIPHKJIOHH Bepy CTBO- 
PeHOM IIpuBHAy ,,HeorpaH4eHe OATOBOPHOCTH”, OMHOCHO OATOBOPHOCTH HU JIM4HOM 
MMOBHHOM {pyre yrOBOpHe cTpaHe KaO OCHHBaya TIpHBpeqHor ApyuiTBa. Y OBOM 
Welly, 3aKOHCKe OfpenOe y Norseyy OMTOBOpHOCTH cy BPJIO jacHe, Te ce MOpaIO 
BOJHTH padyHa 0 OrTpaHH4eHo] OATOBOpHOCTH Apyre yroBopHe cTpaHe. 


TlomeHytTa pa3HOJIMKOCT y CYCKMM OjJlyKaMa HM HeAOBOJbHO pa3jalllwmerbe 
TipoOujaa lpaBHe JIM4HOCTH, IpHMeTHa je HM y HOBHjOj mpaxcu. Tako je IIpecyyqom 
Bpxosuor kKacayMonor cyga Pes. 2494/2017 of 6.6.2018. rogquHe ogOnjeHa kao 
HeOCHOBAaHAa PeBH3Hja TYXKHOMA, TOK je HWKECTeMeHHM OIyKaMa OOnjeH TyKOeHH 
3axTeB. U3 oOpa3oxKera HaBeyeHe pecyge cuenu: ,,...A3 yraphenor wHHeHH4HOr 
cTalba TIpov3ia3v fla yCIOCTaBJbeHH NOCIOBHH HM OOsMrallMoHH OWHOC u3sMehy Ty- 
*KUOUAa MW MPUBpeAHOT APYWITBa Yj je 3aKOHCKH 3aCTYMHUK, OCHHBaY VM BJIACHHK 
TYKCHH, HHje Morao CTBOPHTH KO TyKHOUAa UPHBUA MpuBpesHOr HU WpaBHor UeH- 
THTeTa TYKEHOr Ca IPHBPeAHUM APyLITBOM, jep 310yMoTpeba MpuBpeszHOr Apyu- 
TBa, OJHOCHO TpoOujatbe TpaBHe JIM4HOCTH Nospa3syMeBa UMHberbe TIpeBapHe pase 
Koja Mopa OuTH WOKa3aHa, a TepeT TOKa3HBalba MIpoOoja NpaBHe JIM4YHOCTH JIeKH Ha 
TY2KHOLY, KOJH y KOHKpeTHOM Cllyyajy Huje cyay NpeseHTOBao aleKBaTHe JOKa3e Ha 
OBe OKOJIHOCTH, y cMucIy wana 231. crap 2. 3IIII. Hanme, cynpoTHo TBpamu Ty- 
*KuOUa Za je y MehycoOHOM IpaBHOM OHOCy TyKeHH 310yNOTpeOvo MpHBpeqHO 
UPyWTBO, 13 WpaBHocHaxkHe lpecyye IIppor ocHosHor cyya y beorpagy K 3926/10 
og 30.11.2011. rogmHe He mpon3ia3H Ja je TyKeHH YAYMHHO KPHBHYHO eso mpeBa- 
pe 43 uslaHa 208. cTaB 4., y Be3sH cTaBa 1. Kpupuunor 3aKoHuka (ocmoGohex je on- 
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Tyx6e). Umajyhu To y Bugzy, IpaBHsIHO cy CyOBH IpHMeHHIM MaTepHjasHO TpaBo 
Kayla Cy 3aKJby4HJIM ja Y KOHKPeTHOM CJlydajy HeMa l1paBHOr OCHOBa 3a IIPHMeHy 
HHCTHTYTa WpoOujae mpaBHe JIM4HOCTH HM OATOBOPHOCTH Ty2KeHOr IIpemMa MoBepH- 
oly UpHBpegxHOr ApywitBa — TyxKHOLy. C THM y Be3H, HeMa IIpaBHOr OCHOBAa 3a OJ 
cTyllarbe OJ NpaBHor UpHHuuMa oApehenor utanom 104. ctap 3. 3aKoHa 0 IpuBpes- 
HUM JpylITBUuMa Ja Wa ApyITBa ca OrpaHH4eHoM OToBopHohy He oZToBapa 3a 
oGaBe3e ApylITBa, OCHM 0 H3HOCa yHeTor yuI0ora y MMOBHMHY pylitTBa.” 


OcuM HaBeeHOT, CilyyajeBH MOTBpAe OFONjara Ty2KOeHOr 3axTeBa IIpHcyTHH 
cy y IIpecyagu Bpxosuor kacatmouor cyza IIpes. 4/16 of 27.10.2006. roquHe, Ko- 
jom je Taxohe oqOujeHa kao HeocHoBaHa peBu3Hja TyKHOLA. 13 oOpa3ioxKerwa Ha- 
BefleHe IIpecye MOXKeMO YOUNTH Ja je, IpeMa MMLWbemy OBOr HM HWKeCTeMeHHX 
cyOBa, 3a IIPHMeHy HHCTHTyTa TWpoOnjawa paBHe JIMYHOCTH HeOMmxOWHa HCIIyHe- 
HOCT Tp ycuIOBe HU TO: MOCTOjawe 30ymoTpebe mpaBHor cyOjeKTHBUTeTa NpuBpes- 
HOI ZpylWiTBa Of cTpaHe 4laHa ApyliTBa, Ja cy HCTH IIpeyqy3HMarbeM OBaKBHX paj- 
1H TpHOaBnsM CeOM HMOBHHCKY KOpHCT kao H Ja TakBa IpHOaBsbeHa KOPHCT Mopa 
OTH NOcHequNa paw KoOje MMajy KapakTep 30ynoTpebe. YupaBo y KOHKpeTHHM 
IIpHMepuMa UcTaKHyT je TOMeHYTH TepeT JOKa3MBakba KOjH je Ha TYKMOLy Kao H 
lipuMeHa ogpeyaba 3akoHa 0 TpaHH4HoM MoctynKy. Jake, 6e3 onpehenux uciipa- 
Ba, 0e3 ajeKBATHHX JOKa3a MIpeWIOKeHUX OJ, CTpaHe TyKHOLA, Cy] He MOXKEe yCBO- 
jMTH TYKOCHH 3axTeB. 

Takohe, y mpakcu cy 3a0euexKeHH 4ecTH CilyyajeBH IIpHMeHe OBOr HHCTHTYTAa 
Koy cKpaheHor NocTylka JIMKBUaluje, C OO3HPOM Ha TO Ja je OBaj MocTymak NoOL- 
pa3yMeBao Ja je ocHHBaY IIpegxy3eha Morao Ja a M3jaBy a HeMa JyroBarba H Ja ce 
MOcTyMak JIMKBMAaluje Moxe oKoHYaTH. bpojHu cy Ons ciyyajeBu y Wpakcu y 
KOjuMa je Cy, YTBp4HO yupaBo cyNpoTHO — a MocToje HeHaMMpeHH MOBepHounH. 
HenamupeHu ToBepHouw y OBaKBHM CJly4ajeBHMa, IIPHMCHOM OBOr HHCTHTYTA, 
MOry Ja OcTBape CBOja IIpaBa KpO3 CYACKH MOCTyMak M Ha Taj Ha4HH HaliaTe cBoje 
TlotpaxuBarbe. CarsiacHo orpaHH4eHoj OATOBOpHOCTH, IIpHMemyje ce H MpaBHO 
orpaHHyeHHux oBawhema. Y cuTyalujama kajla WiaH JjpyuITBa ceOe CMaTpa aKTHB- 
HO JIeCTHTMMHCaHHM y TOCTyIIKy y Cilyyajy HeMcrIare Tyra WpyWirBy of crpaHe 
HeroBux AyxHUKa, IIpuspeszHH cy je W3HeO CTaB a ce WiaH JpyITBa, 4aK H YKO- 
JIMKO je je qHHH, He MOxe cMaTpaTH ouITeheHHM Kaya ApyWTBO Tp WITeTy ycuey 
HevcIiaTe Tyra HeroBux AyxXHUKa. (OmtyKa ITAC, 2014) 


3akby4ak 


V3 cpBera M3I0%KeHOT, 3aKIbyYyjeMO fa je MHCTHTYT TpoOujawa mpaBHe 
JIMUYHOCTH OMTaH V3y3eTaK Of Hayella orpaHw4eHe OATOBOpHOCTH KOA MojeqHHUX 
paBHux PopMu Apywitsa. WIupoKko moctaBsbeH TepMHH 310yMoTpebe mpeyctaBsba 
MlO3HTHBHO pelllerHe 3aKOHOZaBLa, KOJM y CaMHM OfpeqOama 3aKOHa, He MOxe IIpey- 
BHeCTH KOH Cy Ciy4ajeBu 30yMoTpebe ApyliTBa HM HeroBor MpaBHor cy6jeKTHBH- 
Teta Moryhux y mpakcu. lomumyhu Hapouute ciryyajeBe 310ynoTpebe MpaBisia oO 
OrpaHHyeHoj] OATOBOPHOCTH, 3aKOHOaBall je, MOxe ce pehu, camo ycMepHo MoBe- 
pHole HW 10Ka3a0 HM IyT Jakier mpeno3HaBakba Cily4ajeBa Kayla MOTy yloTpeOuTH 
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OBaj UpaBHH WHCTHTYT MH 3alITHTM cBOja MpaBa. OnwITOM AepuHHUMjOM MO%*KeMO 
uctahu Ja 30ymoTpeOa NOcTOjH yBeK Kaya ce IPyWITBO KOpHCTH Ca HaMepoM Ja ce 
MOCTHTHY UWHJbeBH KOJH HHave HHCY JO3BOJbeHH 4IaHOBUMa JpyuiTBa. Jlae je Ha 
cyay, KaO jeqMHO HayiexKHOM opraHy, Ja yTBpAM asbe curyyajepe 310ynoTpeoe. 
Hakasoct, 3a cafla, ycllef] HEAOBOJbHOF NO3HaBalba OBO MHCTHTYTAa OF cTpaHe cy- 
qOBa, y IIpakcH Havsla3MMO Ha HelpaBMJIHy UPHMeHy UCTOT, WTO AOBOAM u WoO He- 
OBOJbHeE IIpHMeHe OBOr 3HayajHor MHCTHTyTa. Y orseqy 3aKOHCKHX oApeyada, 
CMaTpaMo Jja je MOTpeOHO ypeANTH UM Teo CaHKUMja 3a WiaHa KOjH Je MOcTyMHO cyr- 
POTHO JO3BOJbeHHM WHsbeBuMa. Ha oBaj Ha4HH OM ce 4aHOBMMa JPyLITBa jacHo 
CTaBHJIO [0 3Hakba KOje Cy MOCIeqHWe OBAKBUX pau, Te Ou ce H Ha OBaj HadHH 
yCIIOCTaBHJIO IpeBCHTHBHO ejcTBO H PyHKUMja OBO HHCTHTYTA. 


OcuM HaBeyeHor, 60JbeM pa3yMeBalby OBOF MHCTHTYTa, JOMpHHesO On Hu jac- 
HO ypelheme cyacKor noctynka. Mako ce npHmMemyjy ofpeqOe Koje cy Be3aHe 3a 
IIpHBpeyHe ciopoBe, ulakK CMaTpaMo Ja On eTaJbHHjHM ypelhewem MoctTyka Koj 
Ce OMHOCH HCKJby4HBO Ha OBA] MHCTHTYT, JompuHeso yeuthoj upumMenn uctor. YOy- 
myhe, cMaTpamo Ja je WoTpeOHo oxpaOpuTH MoBepHole No3HTHBHMM TIPHMepyMa H3 
cyJCKe IIpakce, KakO OH HCKOPHCTHIIM MpaBa Koja cy HM ata 3aKoHOM. Hajyemha 
KosleOatba CyJCKe IIpakce IpHMeTHa cy KOZ AedpuHucatba WITa CBe MO%Ke ONTH CBpC- 
TaHO TIO], HOjMOM ,,310ynoTpebe”, Te OH OBaj CerMeHT, TpeOaso WeTabHuje ypequ- 
TH, a cBe Kako On ce H30ersa KaKO [IpelwupoKa Tako HW MpeycKa TyMayerba cyycKe 
lipaxce. Takohe, mutate TepeTa JoKa3uBalba je OJ] H3y3eTHE BaxKHOCTH, Te je 3aKOH- 
CKHM OpeyqOama, MoTpeOHo jacHo ZeduHnucaTH, Koje oKa3e je MOTpeOHO Ty2KHJIALy 
Wa T1pesAOKU, KakO OM WOKa3a0 MOCTOjaHe OBOr NpaBHOr HHCTHTYyTa, Te Kako On 
HeTOB TYKOeHH 3axTeB OnO ycBojeH. JacHuM ZeduHHcawemM OBHX HOPMH, OTBOpHO 
OH Ce IT JIaKWIeM JOKa3HBarby MOcTojatba 310ynoTpeba y CyACKoj mpakcu. 

3a cafla je BelMKa ylora MoBepeHa cyAy MU pa3syMeBalby OBOr HHCTHTYyTa OF 
cTpaHe nloctynajyhux cyguje, Te Ou cBakaKo jacHujem ypehemy u Opann og Hayjel- 
HaveHOCTH IIpakce, JONpHHeo uM jacHuje ypehee Mo3HTHBHOMpaBHHX HOpMH y 
CBHM HaBeJeHHM CerMeHTHMa. 
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PIERCING THE CORPORATE VEIL 


Summary: The subject of the paper is the institute of piercing the corporate 
veil — the review of norms as well as court practice cases related to the application of 
this institute. The primary goal of this paper is detailed presentation of the institute 
of piercing the corporate veil, as an important exception from the principle of lim- 
ited liability with certain forms of companies and recognition of important signifi- 
cance that is still not entirely used in practice. The conclusion from research is that it 
is necessary to provide a more precise and clearer positive legal regulations of this 
institute in order to unify court practice and facilitate creditors in applying and prov- 
ing rights through the institute of piercing the corporate veil. With more precise 
regulation of legal provisions and positive examples of court practice, the creditors 
would be encouraged to use this instrument more frequently. Methods used in this 
paper include dogmatic method, normative method, comparative method as well as 
axiology method, explained in more detail below. 


Keywords: piercing the corporate veil, liability, misconduct, company, credi- 
tors 


Introduction 


The subject of this paper is the institute of piercing the corporate veil — theo- 
retical legal as well as positive legal perspective. The paper is based on general and 
initial hypothesis that the institute of piercing the corporate veil, even though it has 
been introduced over a hundred years ago in England and America and established 
in the Serbian legislation more than thirty years ago, did not see its full implementa- 
tion yet, and is used very rarely, even in cases when there is more than one cause to 
apply it. 

For this purpose, in order to understand the institute better, at the very begin- 
ning of this paper, it is necessary to differentiate legal forms of companies that are 
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regulated by the current Law on Companies, and to present the history of introduc- 
tion of the institute using different methods in the positive legislation and legislation 
of other countries. Significance of introduction of the institute into our legislation 
will follow, as well as clarification of provisions of the current law regulating this 
institute. Finally, but not less important, an important segment of the paper is dedi- 
cated to court practice, since this institute is primarily the product of court practice 
that impacted further development of this institute, paved the path and shaped the 
direction of use and better understanding of this institute. 

All aforementioned points to the urgent necessity of more frequent use and in- 
cidence of this institute in practice. Primarily, more frequent use of this institute 
would have a preventive character, since the persons, that would abuse their author- 
ity for prohibited purposes, would be aware on the consequences and sanctions for 
their offenses. Thus, there would be less cases of misconduct in practice. Further, 
higher incidence of this institute would contribute to the better understanding by the 
creditors that, for now, due to non-uniform practice and omissions in legal provi- 
sions, rarely use the possibility of court protection of their rights. Therefore, success- 
ful protection of rights of creditors through this institute as well as clear protection 
procedure would truly represent the defense mechanism for different cases of mis- 
conduct. In this manner, awareness would be raised on a clear possibility of court 
protection not only of company members that could abuse their authority, but also of 
damaged creditors. Also, courts and deciding judges would, through a more frequent 
application of this institute, unify the court practice which would contribute to the 
legal certainty of all participants. 

The main purpose behind the introduction of this legal institute is protection 
of creditors, opposing and preventing fraud as well as personal liability of members, 
shareholders and limited partners for damages suffered by creditors in cases pre- 
cisely regulated by law, thus we think the use of this institute will gain significance 
in the future. 

Methods used in this paper are: 

1. Dogmatic method — initial method for determination of meaning of legal 
norms referring to the institute of piercing the corporate veil as well as conside- 
ration of rights and obligations determined through legal norms. Since the con- 
sideration of legal norms — as they are is not sufficient, other methods have be- 
en used (Radovic, 2017, 17); 

2. Normative method — determining content and relationship of certain norms and 
functioning of the entire legal system as a whole; 

3. Historic method — research of the origin, development and amendments to the 
institute of piercing the corporate veil; 

4. Comparative method — since this institute exists in legislation of other countri- 
es, it is of utmost importance to familiarize ourselves through this method with 
the characteristics of this institute in other countries and achievements of our le- 
gislation as well as possible introduction of certain provisions, in order to regu- 
late this institute in more detail and produce positive effects in practice; 

5. Axiology method — assessment of current status, presentation of law as it sho- 
uld be and proposals of certain amendments. 
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Company and Legal Forms of Companies 


A company represents a legal person performing activities for the purpose of 
gaining profit (LC 2019, Article 2). According to its legal form a company may be a 
partnership, limited partnership, limited liability company and joint stock company 
(LC 2019, Article 8). Law on Companies prescribes, among others, position of com- 
panies and other forms of organization, especially their incorporation, management, 
status changes, legal form changes, cessation as well as legal position of entrepre- 
neurs. Former classification prescribed by the Law on Companies envisaged the 
classification to partnerships and for-profit organizations that we can apply today to 
legal forms as foreseen by the current Law on Companies. Thus, we can say that 
with for-profit organizations the emphasis is not on personal relationships of mem- 
bers, hence the shares are easily transferred, while subjective elements with certain 
members do not lead to company cessation. Limited liability companies are “com- 
panies where one or more members have shares in the capital stock of the company, 
where such members shall not be liable for the obligations of the company except in 
cases prescribed by Article 18 herein” (LC, Article 139). Joint stock company is a 
“company whose capital stock is divided into shares owned by one or more share- 
holders that shall not be liable for the obligations of the company, except in cases 
from Article 18 herein.” (LC 2019, Article 245). Limited partnership is a “company 
with at least two members, where at least of them is liable for the obligations of the 
company jointly without limitation (general partner), and at least one is limited in 
liability to the amount of unpaid, or unregistered portion (limited partner)’ (LC 
2019, Article 125). 


As clearly shown from stated definitions, members of the limited liability 
company, shareholders of the joint stock company as well as limited partners of the 
limited partnership do not have unlimited liability. The fact that creditors cannot 
collect from the personal property of a company member, shareholders or limited 
partners, the fact that they bear risk only to the amount of their registered share, and 
the separation of property of the company from the property of its members, brought 
about different cases of misconduct of legal persons in practice. Therefore, the posi- 
tive aspect of limited liability is related to the prosperity of commerce and economy, 
since the founders are prone to incorporating a company and initiating business. 
However, negative side refers to the possible damages to creditors that, due to rules 
on limited liability, cannot collect their claims in certain cases. 

In order to stop different types of abuse and tricking creditors, the court prac- 
tice created a new legal institute - piercing the corporate veil. As the product of court 
practice in origin and nature, this institute, even though it has been introduced into 
our legislation a long time ago, has not been regulated sufficiently, and it has been 
delegated to court practice to respond to different questions and doubts when apply- 
ing this institute. 
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Introduction of the Piercing the Corporate Veil Institute into 
Positive Legislation 


To learn about the institute of piercing the corporate veil in a more detailed 
manner it is very important to consider historical development of this institute not 
only in our legislation, but also in legislation of other countries. In line with afore- 
mentioned, we will present a historical development below, as well as the compara- 
tive and legal overview of the development of this institute. Formal basis for the 
introduction of the legal institute - piercing the corporate veil, as a counterbalance to 
the limited liability was created in 1989, the first time the Law on Amendments of 
the Law on Companies prescribed the following: “In case the only shareholder of the 
joint stock company, the only member of the limited liability company or the only 
owner of the private company, through its actions or by involving own assets or 
assets of the company, creates, with others, an appearance of commercial identity of 
a company, such person shall be liable to the creditors for the obligations of the 
company jointly without limitations” (Law on Amendments of the Law on Compa- 
nies 1989, Article 140a). From that point onward, this institute serves as the protec- 
tion of creditors and at the same time, responds to a question “how to resolve bal- 
ance between authority and liability?” (Milenovic, 1990, 121). From the article 
stated above, it can be concluded that it was necessary to meet two presumptions, 
jointly, namely: 

1) it is a single-person company 
2) appearance has been created with third parties on a commercial identity ofa 
company and its only member 


Further amendments of the Law on Companies from 1996 prescribed that li- 
ability for obligations of the company shall be borne by the founders, shareholder 
members and members of the management and executive board of directors, and that 
their liability becomes unlimited. Presentation of positive legal regulation and appli- 
cation of this institute shall be given below. 


Institute of piercing the corporate veil in legislation of other countries 


The institute of piercing the corporate veil is a product of Anglo-Saxon court 
practice. In Europe, one of the first countries that started applying this institute was 
Germany. 

In 1987, this institute has been established by the House of Lords in England, 
related to the case Salomon v A Salomon Co & Ltd. We shall present the facts of this 
case in the following section. Salomon was an industrial, leather trader and boot 
producer. After a decision to re-register his company into a joint stock company, 
following provisions of the law, Salomon included his wife and five children, with 
himself, as founders (fictious founders). After an onset of crisis in a company and 
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initiation of bankruptcy proceedings, creditors demanded the liability for debt of the 
real founder, Salomon. First and second instance courts adopted the statements of 
creditors and determined that Salomon mislead the creditors. However, after the 
rebuttal of the verdict by the House of Lords, the case caused different controversies 
and certainly contributed to the development of the institute of piercing the corpo- 
rate veil. 


One of the envisaged solutions prescribed by English law is the rule on joint 
liability of all company members in case of piercing the corporate veil. Even thro- 
ugh it might be considered too wide and, one could argue, not completely fair to 
other company members, this solution may lead to increased mutual control of 
members, thus reducing the possibility of misconduct. 

A significant case from practice that paved the path for introducing the insti- 
tute of piercing the corporate veil is the case Daimler v. Continental Tire Co. in 
which a verdict was adopted for the benefit of the plaintiff — company registered in 
Great Britain whose shareholders and directors were German citizens. Even though 
this case occurred during the validity of the Trading with the Enemy Proclamation, 
the court, in spite of this, adopted a decision for the benefit of the plaintiff based on 
the opinion that “companies registered in hostile country shall be considered ene- 
mies”. Therefore, since the company was registered in Great Britain, it couldn’t have 
been considered an enemy. 

United States of America was one of the first territories that developed this in- 
stitute under the name lifting/piercing the corporate veil — piercing the protective 
veil provided by legal person. “At the beginning of the XX century American courts 
concluded that, especially in case of fraud by members, company should be treated 
not as a separate legal subject and, owing to this, establish a direct liability of the 
member for obligations of the company” (Radovi¢, 2019, 41) Similar regulation 
existed in Austrian, Swiss and Spanish legislation. 

In addition to aforementioned, the French law pays special attention to situa- 
tions that may be classified as piercing the corporate veil. Thus, creditors are given 
an opportunity to file suits against all company members, that is, persons acting for 
their benefit, in case the company was not registered, and it operated as if it was, 
which is expanded to incorporation of fictious branches with the purpose of conceal- 
ing persons that hide behind such actions. 

The Italian law stipulates in 1942 that the members of the for-profit organiza- 
tions may, in certain cases, be liable for the obligations of the legal person. This is 
explained with the theory of “hidden entrepreneur” since all the benefits from opera- 
tions are received by this factual dominus, and relevant risk for operations is reduced 
only to the capital invested, which is, as a rule, low and insufficient (Vasiljevic, 
2005, 21). Legislation of Hungary envisages that, among others, sufficient condition 
for the application of this institute is that the company has only one member. How- 
ever, certain authors consider this provision redundant considering the fact that even 
in most cases these are one-member companies, this does not have to be set as a 
rule. 
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Following European judicial systems (German, Slovenian and to a certain de- 
gree, Italian system) this legal institute has been established in the territories of for- 
mer Yugoslav countries. This institute has been regulated by provisions of the Law 
on Trading Companies in the Republic of Croatia. Article 10 item 3 of this Law 
prescribed the following in 1993: Person abusing the circumstance that as a member 
of the trading company, such person shall not be liable for the obligations of the 
company cannot exercise the right of being released from liability for such obliga- 
tions”. Today, this institute has been resolved in the Republic of Croatia in an almost 
identical manner as it is regulated in the Republic of Serbia. 

Also, similar provisions can be found in the Macedonian Law on Trading 
Companies. In addition to aforementioned, the Law on Companies of Bosnia and 
Herzegovina, in Article 5, prescribes that ““each member of the company with unlim- 
ited joint liability and general and limited partners in limited partnerships shall be 
liable for obligations of the company jointly without limitations with the assets.” 


Concept and Significance of Introduction of the Piercing the Corporate Veil 
Institute into the Legislation of the Republic of Serbia 


The institute of piercing the corporate veil has been regulated in the Republic 
of Serbia by the Law on Companies. Article 18 of this law prescribed that the gen- 
eral partner, member of the limited liability company and the shareholder, as well as 
the legal representative of such person if it is a commercial incompetent natural per- 
son, that abuses the rule on limited liability shall be liable for the obligations of the 
company. 

The Law precisely states individual cases which will entail misconduct from 
paragraph 1 of this Article, especially in case such person: 

1) utilizes the company for achieving goals otherwise prohibited; 

2) uses the assets of the company and manages such assets as if it were personal 
assets; 

3) utilizes the company or its assets for the purpose of burdening the creditors of 
the company; 

4) reduces the assets of the company for the purpose of acquiring benefits for 
oneself or third parties, even though such person knew or must have known the 
company will not be able to meet its obligations. 


Stated provisions show that the legislator prescribes most frequent cases that 
shall be considered abuse of the rule on limited liability, thus facilitating the position 
of the creditor, primarily in recognition of such actions as the basis for filing suits 
and also, during proving actions considered abuse have been taken. However, since 
this institute has been created as the result of court practice, the legislator left it out 
to court practice to shape and amend it additionally, and to determine what other 
cases of misconduct may be classifies under this institute. The institute of piercing 
the corporate veil is the institute of corporate law primarily for the purpose of pro- 
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tection of creditors. Therefore, piercing the corporate veil of a company includes 
different abuse of the company for the purpose of tricking the creditors all for the 
purpose of illegally acquiring benefits or damaging creditors. “In this case the court 
“lifts the veil”, that is, “pierces” the legal subjectivity of a company and the com- 
pany member, that will otherwise not be liable for obligations of the company, is 
proclaimed liable for obligations of the company thus preventing such member to 
hide behind the “veil” (cover, curtain) of the legal subjectivity of the company.” 
(Carié at al. 2016, 55). This legal institute is very important for limited partnerships 
where the limited partner is especially protected. We have already mentioned that on 
one side there is a limited liability, while on the other, such partner is protected with 
the very existence of the general partner, whose liability is unlimited, thus signifi- 
cantly facilitating creditors in collecting from the personal assets of the general part- 
ner. By introducing this institute, the creditors have the opportunity to, in case of 
misconduct, using legally prescribed means, collect their claims from the personal 
assets of the limited partner. Also, the fact that founders usually select to incorporate 
limited liability companies, joint stock companies and limited partnership to a lesser 
extent, due to the reason of limited liability, emphasizes the importance of this insti- 
tute. The advantages of incorporating the limited liability company are numerous, 
and this is the reason why more than 90% of companies in our country are classified 
as such. As we have already mentioned, one of the reasons lies in the fact of limited 
liability of members, and also in the simple procedure of incorporation and business 
conduct, lower costs of company registration in the Business Registers Agency, 
certain taxation aspects, etc. 


Introducing the institute of piercing the corporate veil raises the awareness of 
members, shareholders and limited partners that the protection in the form of limited 
liability exists only in case of non-existence of different actions of misconduct, thus 
the very existence of the institute of piercing the corporate veil has a preventive 
character. Without this institute different actions of misconduct would become le- 
gally acceptable, thus denying creditors of adequate protection. The existence of this 
institute itself is not sufficient for the protection of creditors, even in case of evident 
instances of misconduct by company members, such as, for example, joining com- 
pany and personal assets, using assets of the company for personal needs in the form 
of purchasing residential premises, cars, paying personal bills from the account of 
the company, etc. Therefore, it is important for the competent court to determine the 
misconduct, to order the members to return certain debt to the company, which is the 
consequence of such action, and to provide adequate protection to creditors in such a 
manner. 

Therefore, it is necessary to file the initial act — a suit. The suit may be filed 
only by the creditors, not other persons. The suit must be adequate, must meet all the 
requirements prescribed by the Civil Procedure Law in order to be accepted. Thus, it 
must be in writing and contain the mark of the court, first and last names, residence 
or temporary residence of parties, their legal representatives and holders of power of 
attorney, if any, subject of the dispute, content of the statement, signature of the 
petitioner, precise request, facts on which the petition is based on and evidence. 
(CPL 2018, Article 98) Also, the rule on burden of proof is very significant, that 
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prescribes that the party claiming a right bears the burden of proving facts that are 
important for the continuation or exercise of rights, unless the law states otherwise 
(CPL 2018, Article 231, paragraph 2). Specific action representing misconduct must 
be, therefore, determined by the court. The procedure envisaged by legal provisions 
is of significance for the member that is suspected to have abused the legal subjec- 
tivity of the company, since such member is protected from the creditors that state 
possibility false claims of abuse by such member. In this manner, the court adopts a 
final decision on sustainability or lack thereof related to such a claim. Hence, the 
court shall decide on whether the claim is valid or not exclusively in the court pro- 
ceedings, that is, weather conditions are met for the piercing the corporate veil. Ap- 
plication of specific rules from the Civil Procedure Law is of special importance, 
related to the commercial dispute procedure, while general rules of the litigation 
shall be applied subsidiarily. Provisions of the law, among others, prescribe special 
rules on which disputes shall be considered low value disputes (when the monetary 
claim does not exceed EUR 30,000 as per middle exchange rate of the National 
Bank of Serbia on the suit filing date), on proving facts under dispute in commercial 
disputes using documents as a rule and that the revision is not allowed in case the 
value of the subject of dispute of the rebutted part of the valid verdict does not ex- 
ceed the dinar equivalent value of EUR 100,000 as per middle exchange rate of the 
National Bank of Serbia on suit filing date’. 


From all stated above we can see that the suit is filed against and member that 
abused the legal subjectivity of the company, and not against the company, meaning 
other members are excluded, still subjected to the limited liability rule. Unlike other 
members, the member abusing the legal subjectivity of a company becomes jointly 
liable for obligations of the company towards creditors. In this manner the company 
and other members are protected, not bearing consequences from actions of a single 
member. 


Statute of Limitations and Jurisdiction of Courts 


Provisions of the current Law on Companies clearly and precisely define real 
and territorial jurisdiction of the acting court, all in consideration of the fact that in 
previous practice the determination of jurisdiction of courts caused doubts, thus, 
proceedings were held in front of commercial and general competence courts. It has 
been regulated that the creditor of the company may file a suit to the competent co- 
urt according to the seat of the company. In addition to aforementioned deadlines for 
statute of limitations have been clearly defined — the subjective deadline of six 
months from the date of learning about the misconduct and an objective deadline not 
exceeding five years from the date of act of misconduct. However, it has been estab- 
lished that “in case the claim of the creditor has not become due at the moment of 
learning about the misconduct, deadline for suit submission shall commence from 
the due date of claims” (Slovié and Mrdak 2012, 54) Clear definition of jurisdiction 


> See Civil Procedure Law, “Official Gazette of the Republic of Serbia” nos. 72/2011, 49/2013 — Deci- 
sion of the Constitutional Court, 74/2013 — DCC, 55/2014 and 87/2018, Articles 480-487 
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of courts, as well as subjective and objective deadline for statute of limitations pre- 
vent different doubts and decisions in court practice. 


Court Practice 


Even though the institute of piercing the corporate veil is still insufficiently 
regulated, the court practice in the Republic of Serbia shows a number of verdicts in 
which claims for the piercing the corporate veil has been adopted, related to compa- 
nies whose founder was the respondent. However, the disproportionate court prac- 
tice presents examples of overly narrow and overly wide application of this institute. 
Our practice as claimed by Vasiljevic (2005) is “hesitant” towards the application of 
this institute. (53-54) One of the reasons for scarce application is the fact that this 
institute is not clear enough to creditors. 

Thus, from the sentence from the Verdict of the Supreme Court of Serbia, 
Prev. 133/99 as of 6 July 1999, it can be concluded that even when the respondent as 
the owner of a private company guaranteed the plaintiff the execution of contracted 
obligations with personal assets, persuading the plaintiff of owning an apartment and 
business premises that represent the guarantee for the performance of obligations of 
the company, it can be derived that there is an action of piercing the corporate veil. 
Rationale of the aforementioned verdict states the following: “First instance court, 
after the evaluation of all evidence, concluded that the respondent, as the sole owner 
of company “P”, through his actions and joining own assets and company assets by 
providing guarantee and by providing guarantee through personal assets for the obli- 
gations of the company, created, with others, an appearance of commercial identity 
with the company, thus, shall be liable to creditors for the obligations of the com- 
pany jointly without limitations based on Article 140a of the Law on Companies 
valid at that time. Since the first instance court determined that the respondent de- 
clared to the plaintiff holding ownership or certain property and that there are no 
risks in concluding a contract and that the contract will be executed, the first in- 
stance court concluded that the respondent as the owner of the company is, there- 
fore, jointly liable for the obligations of the company, thus adopting the claim of the 
plaintiff. Lower instance courts adequately applied the provision of Article 140a of 
the Law on Companies for reasons stated in lower instance decisions accepted by 
this court. Statement of the revision that the first instance court did not determine 
actions based on which an appearance of company identity with the assets of the 
company is unfounded. Namely, when the first instance court, from witness state- 
ments that were parties to the contract, determined that the respondent as the owner 
of the company “P” guaranteed to the plaintiff the performance of contracted obliga- 
tions with personal property, by persuading the plaintiff that he owns an apartment 
and business premises that represent guarantee for the performance of obligations of 
the company, it can be concluded that the conclusion of lower instance courts is 
adequate, stating the existence of actions of piercing the corporate veil, including 
guaranteeing obligations of the company with personal property of the company 
owner, which was undoubtedly determined by the first instance court. 
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Revision claims are unfounded stating that the first instance court failed to de- 
termine which action of the owner of a private company represents the piercing the 
corporate veil. On the contrary, the first instance court determined that this action 
includes guaranteeing obligations of the company with personal assets, which was 
determined by the first instance courts through statements of witnesses being party 
to such contract.”( Supreme Court of Serbia 1999) This example of court practice, 
in our opinion, represents an overly wide interpretation of this institute. Namely, in 
concluding transactions of such legal nature, the parties must apply a higher level of 
attention, and in accordance with this, the parties must be familiar with basic provi- 
sions of the law (Ignorantia iuris nocet). In the specific case, the other party should 
not have trusted the created appearance of “unlimited liability”, that is, liability by 
personal property of the party being the founder of a company. In this part, legal 
provisions of the law are clear regarding liability, thus, attention should have been 
paid to the limited liability of the other party. 


Said diversity in court decisions and insufficient clarification of piercing the 
corporate veil is noticeable in recent practice. Thus, the verdict of the Supreme Co- 
urt of Cassation Rev. 2494/2017 from 6 June 2018 dismissed as unfounded the revi- 
sion of the plaintiff while the decisions of the lower instance courts dismissed the 
claim. The rationale of the aforementioned verdict stated: “...Determined facts lead 
to the conclusion that the established business and contractual relationship between 
the plaintiff and the company in which the legal representative, founder and the 
owner is the respondent, could not have created with the plaintiff an appearance of 
commercial and legal identity of the plaintiff with the company, since the abuse of 
the company, that is, piercing the corporate veil includes fraud that must be proven, 
and the burden of proof for the piercing the corporate veil lies upon the plaintiff, 
who, in this specific case, failed to present to the court adequate evidence to these 
circumstances, in the sense of the Article 231 paragraph 2 of the CPL. Namely, con- 
trary to the claim of the plaintiff that in mutual transaction the respondent abused the 
company, from the valid verdict of the First Basic Court in Belgrade K 3926/10 
from 30 November 2011, it cannot be concluded that the respondent committed fra- 
ud from Article 208 paragraph 4, related to paragraph | of the Criminal Code (char- 
ges dismissed). Having this in mind, the courts adequately applied the substantive 
law when they concluded that in specific case there is no legal basis for the applica- 
tion of the institute of piercing the corporate veil and liability of the respondent to- 
wards the creditor of the company — plaintiff. Related to this, there is no legal basis 
for deviation from the legal principle set by Article 104 paragraph 3 of the Law on 
Companies that the member of a limited liability company will not be responsible 
for obligations of the company, save for the amount entered into assets of the com- 
pany.” 

Except for the aforementioned, cases of confirmation of claim dismissal are 
present in the Verdict of the Supreme Court of Cassation Prev. 4/16 from 27 October 
2006, that also rejected the revision of the plaintiff as unfounded. From the rationale 
of the said verdict, we can learn that, in line with the opinion of this lower instance 
court, three conditions need to be met in order to apply the institute of piercing the 
corporate veil: existence of abuse of legal subjectivity of the company by a company 
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member, performance of such actions resulted in acquiring material benefit and such 
acquired material benefit must be the consequence of actions characterized as mis- 
conduct. These specific examples emphasized the burden of proof upon the plaintiff 
as well as the application of the Civil Procedure Law. Therefore, without relevant 
documents, adequate evidence provided by the plaintiff, the court cannot adopt the 
claim. 


Also, practice often recognizes cases of application of this institute with the 
short liquidation procedure, since this procedure envisaged that the founder of the 
company must provide a statement confirming it has no debts and that the procedure 
of liquidation may be completed. There is a number of cases in practice in which the 
court determined the opposite — that there are creditors that have not been settled. In 
these cases, such creditors, through the application of this principle, may exercise 
their rights through court proceedings and collect their claims in such a manner. In 
accordance with limited liability, rule of limited authority shall be applied. In situa- 
tions where the member of the company considers himself/herself actively identified 
in the procedure in case of debt for the company by its debtors, the Commercial 
Court took a position that the member of the company, even in case of single- 
member companies, cannot be considered as suffering damages when the company 
suffers damages due to failure to collect from debtors (Decision of CCA, 2014). 


Conclusion 


From all stated above, we can conclude that the institute of piercing the corpo- 
rate veil is an important exception from the principle of limited liability with certain 
legal forms of companies. Concept of misconduct that is set up broadly is a positive 
solution of the legislator, who, in the provisions of the law, cannot foresee what are 
the cases of abuse of the company and its legal subjectivity possible in practice. 
Stipulating especially the cases of abuse of the rule on limited liability, one can say 
that the legislator only provided the direction for creditors and showed them the way 
of easier detection of cases where they can utilize this legal institute and protect their 
rights. General definition states that the misconduct exists always when the company 
is used with the intent of achieving goals that are otherwise not allowed to company 
members. The court takes it further, as the only competent body, to determine sub- 
sequent cases of abuse. Unfortunately, for now, due to lack of knowledge about this 
institute in the courts, in practice we see application of this institute that is not uni- 
form, leading to insufficient application of this significant institute. Regarding legal 
provisions, it is our opinion that it is necessary to regulate part of sanctions for the 
member of the company that acted contrary to allowed goals. In this manner the 
company members would be aware of the consequences of such actions, thus result- 
ing in preventive action and function of this institute. 

In addition to aforementioned, better understanding of this institute would be 
contributed by clear regulation of court proceedings. Even though provisions related 
to commercial disputes are applied, we still think that detailed regulation of proceed- 
ings related exclusively to this institute would contribute to more frequent applica- 
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tion of it. In the future, we think it is necessary to encourage creditors through posi- 
tive examples from court practice in order for them to exercise their legal rights. The 
most frequent uncertainties in court practice are noticeable with defining what can 
be classified as “misconduct”, so this segment should be regulated in more detail to 
avoid overly narrow or overly wide interpretation of court practice. Also, issue of 
burden of proof is very important, thus the legal provisions should define what evi- 
dence should the plaintiff submit in order to prove the existence of this legal insti- 
tute, in order to adopt its claim. Clear definition of these norms would open the path 
of easier evidencing abuse in court practice. 

Currently courts play an important role in understanding this institute by act- 
ing judges, hence, clear regulation and prevention of inconsistent practice would be 
contributed by clear regulation of positive legal norms in all stated segments. 
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